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TITLE 17 - COPYRIGHTS CHAPTER 1 - SUBJECT MATTER AND SCOPE OF COPYRIGHT

8§ 101. Definitions

Except as otherwise provided in this title, as used in this title, the following terms and their variant
forms mean the following:
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A “work made for hire” is—

(1) awork prepared by an employee within the scope of his or her employment; or
(2) a work specially ordered or commissioned for use as a contribution to a collective work, as apart

of a motion picture or other audiovisual work, as a translation, as a supplementary work, as a
compilation, as an instructional text, as a test, as answer material for a test, or as an atlas, if the
parties expressly agree in a written instrument signed by them that the work shall be considered a
work made for hire. For the purpose of the foregoing sentence, a “supplementary work” is a work
prepared for publication as a secondary adjunct to a work by another author for the purpose of
introducing, concluding, illustrating, explaining, revising, commenting upon, or assisting in the
use of the other work, such as forewords, afterwords, pictorial illustrations, maps, charts, tables,
editorial notes, musical arrangements, answer material for tests, bibliographies, appendixes, and
indexes, and an “instructional text” is a literary, pictorial, or graphic work prepared for publication
and with the purpose of use in systematic instructional activities.

In determining whether any work is eligible to be considered a work made for hire under paragraph (2),
neither the amendment contained in section 1011(d) of the Intellectual Property and Communications
Omnibus Reform Act of 1999, as enacted by section 1000(a)(9) of Public Law 106-113, nor the deletion
of the words added by that amendment—
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(A) shall be considered or otherwise given any legal significance, or

(B) shall be interpreted to indicate congressional approval or disapproval of, or
acquiescence in,any judicial determination, by the courts or the Copyright Office. Paragraph (2)
shall be interpreted as if both section 2(a)(1) of the Work Made For Hire and Copyright
Corrections Act of 2000 and section 1011(d) of the Intellectual Property and Communications
Omnibus Reform Act of 1999, as enacted by section 1000(a)(9) of Public Law 106-113, were
never enacted, and without regard to any inaction or awareness by the Congress at any time of any
judicial determinations.
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Historical and Revision Notes
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References in Text

Section 1011(d) of the Intellectual Property and Communications Omnibus Reform Act of 1999, referred to in
definition of “work made for hire”, is section 1000 (a)(9) [title I, § 1011(d)] of Pub. L. 106—113, which amended par.
(2) of that definition. See 1999 Amendment note below.

Section 2(a)(1) of the Work Made For Hire and Copyright Corrections Act of 2000, referred to in definition of “work
made for hire”, is section 2(a)(1) of Pub. L. 106—379, which amended par. (2) of that definition. See 2000
Amendment note below.
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TITLE 17 - COPYRIGHTS CHAPTER 2 - COPYRIGHT OWNERSHIP AND TRANSFER

§ 201. Ownership of copyright

(a) Initial Ownership.— Copyright in a work protected under this title vests initially in the author or
authors of the work. The authors of a joint work are coowners of copyright in the work.

(b) Works Made for Hire.— In the case of a work made for hire, the employer or other person for
whom the work was prepared is considered the author for purposes of this title, and, unless the parties
have expressly agreed otherwise in a written instrument signed by them, owns all of the rights
comprised in the copyright.
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(Pub. L. 94-553, title I, § 101, Oct. 19, 1976, 90 Stat. 2568; Pub. L. 95-598, title 111, § 313, Nov. 6, 1978,
92 Stat. 2676.)

Historical and Revision Notes

house report no. 94-1476

Works Made for Hire. Section 201(b) of the bill adopts one of the basic principles of the present law: that in the case
of works made for hire the employer is considered the author of the work, and is regarded as the initial owner of
copyright unless there has been an agreement otherwise. The subsection also requires that any agreement under which
the employee is to own rights be in writing and signed by the parties.

The work-made-for-hire provisions of this bill represent a carefully balanced compromise, and as such they do not
incorporate the amendments proposed by screenwriters and composers for motion pictures. Their proposal was for the
recognition of something similar to the “shop right” doctrine of patent law: with some exceptions, the employer would
acquire the right to use the employee’s work to the extent needed for purposes of his regular business, but the employee
would retain all other rights as long as he or she refrained from the authorizing of competing uses. However, while
this change might theoretically improve the bargaining position of screenwriters and others as a group, the practical
benefits that individual authors would receive are highly conjectural. The presumption that initial ownership rights
vest in the employer for hire is well established in American copyright law, and to exchange that for the uncertainties
of the shop right doctrine would not only be of dubious value to employers and employees alike, but might also reopen
a number of other issues.

The status of works prepared on special order or commission was a major issue in the development of the definition
of “works made for hire” in section 101, which has undergone extensive revision during the legislative process. The
basic problem is how to draw a statutory line between those works written on special order or commission that should
be considered as “works made for hire,” and those that should not. The definition now provided by the bill represents
a compromise which, in effect, spells out those specific categories of commissioned works that can be considered
“works made for hire” under certain circumstances.

Of these, one of the most important categories is that of “instructional texts.” This term is given its own definition in
the bill: “a literary, pictorial, or graphic work prepared for publication with the purpose of use in systematic
instructional activities.” The concept is intended to include what might be loosely called “textbook material,” whether
or not in book form or prepared in the form of text matter. The basic characteristic of “instructional texts” is the
purpose of their preparation for “use in systematic instructional activities,” and they are to be distinguished from works
prepared for use by a general readership.
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TITLE 17 - COPYRIGHTS
CHAPTER 2 - COPYRIGHT OWNERSHIP AND TRANSFER

§ 204. Execution of transfers of copyright ownership

(a) A transfer of copyright ownership, other than by operation of law, isnot valid unless an instrument
of conveyance, or a note or memorandum of the transfer, is in writing and signed by the owner of the
rights conveyed or such owner’s duly authorized agent.

(b) A certificate of acknowledgement is not required for the validity of atransfer, but is primafacie
evidence of the execution of the transfer if—

(1) inthe case of atransfer executed in the United States, the certificate is issued by a person
authorized to administer oaths within the United States; or

(2) inthecaseof atransfer executed in aforeign country, the certificateisissued by adiplomatic or
consular officer of the United States, or by a person authorized to administer oaths whose authority
is proved by a certificate of such an officer.

(Pub. L. 94-553, title I, § 101, Oct. 19, 1976, 90 Stat. 2570.)

Historical and Revision Notes

house report no. 94-1476

Section 204 is a somewhat broadened and liberalized counterpart of sections 28 and 29 of the present statute [sections
28 and 29 of former title 17]. Under subsection (), a transfer of copyright ownership (other than one brought about
by operation of law) isvalid only if there exists an instrument of conveyance, or aternatively a*“note or memorandum
of the transfer,” which is in writing and signed by the copyright owner “or such owner’s duly authorized agent.”
Subsection (b) makes clear that a notarial or consular acknowledgment is not essential to the validity of any transfer,
whether executed in the United States or abroad. However, the subsection would liberalize the conditions under which
certificates of acknowledgment of documents executed abroad are to be accorded prima facie weight, and would give
the same weight to domestic acknowledgments under appropriate circumstances.




